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1 INTRODUCTION 

3 Respondents conspired to "pursue all avenues to shutting PETA down." See Declaration of 

4 Phil Hirschkop ("Hirschkop Deel."),~~ 4-12, Exhibits A-H. Now, in their Opposition to PeTA's 

5 Motion to Compel ("Opp'n"), Respondents ask this Court to shield their conspiratorial, commercial 

6 activities from discovery, asserting that because Respondent Winograd used his personal blog to 

7 promote Respondents' falsehoods and fear mongering, he is, in the eyes of the law, a journalist. Such 

8 a ruling would be contrary to established precedent and would permit anyone who uses the internet 

9 to promote a personal or professional vendetta or conspiracy theory to enjoy an immunity designed 

10 to protect professional journalists who exchange truthful information. 

11 Contrary to Respondents' assertion, Pe TA is not asking this Court to find that journalism and 

12 advocacy are "mutually exclusive," or to determine whether Respondents engaged in "legitimate 

13 journalism" when they conspired to shut down PeT A's sheltering business. Opp 'n at 1. Rather, 

14 PeTA is asking the Court to apply established precedent to find that because Winograd's personal 

15 blog is not a qualifying publication, and because he collected the information at issue in furtherance 

16 of a conspiracy, Respondents failed to meet their burden under the Shield Law and that, to the extent 

17 it could apply, the Reporter's Privilege is overcome by Petitioner's need for the information at issue. 

18 ARGUMENT 

19 I. Respondents Failed to Meet Their Burden to Prove that the Shield Law Applies 

20 Because the Evidence Shows that Respondents Used a Personal Blog to Attempt to Shut 

21 Down a Competitor and Were Not Connected with Any Qualifying Publication. 

22 The Reporter's Shield only applies to persons "connected with or employed [by] a 

23 newspaper, magazine, or other periodical publication, or by a press association or wire service" and 

24 only protects information "procured while so connected or employed" and "for publication" in a 

25 qualifying publication. Cal. Const. art. 1, § 2(b ). The party invoking the Shield bears the burden of 

26 proving that "all the requirements of the shield law have been met." Rancho Publications v. Superior 

27 Court (1999) 68CA4th 1538, 1546. Respondents utterly failed to satisfy any element of this burden. 

28 
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A. Winograd Was Not Connected to or Employed by a Qualifying Publication. 

3 Unable to satisfy the first prong of the test to invoke the Shield Law, Respondents instead try 

4 to avoid it. They concede that Winograd did not work for, or have relevant connections with, any 

5 news media outlets during the relevant period. Opp'n at 8. He testified that he is not a professional 

6 writer and that he makes a living promoting his preferred model of animal sheltering. Deposition 

7 Transcript of Nathan Winograd ("Depo. Tr.") at 17 :7-19; 19:3-6; 33 :3-7; 42: 18-21; 60:4-22; 65: 17-

8 68: 1. Respondents concede that their self-publication of two books attacking Pe TA-the only 

9 grounds on which Winograd invoked the Shield Law during his deposition-do not qualify him for 

10 protection. Opp'n at 8. 

11 Instead, Respondents suggest that, when Winograd purports to have gathered the information 

12 at issue, he did so in the capacity of a "freelance writer" or as one "who self-publish[ es] on the 

13 internet." Id. Specifically, Respondents claim protected status because Winograd studied journalism 

14 in college (among other majors at three colleges Winograd attended in seven years, Depo Tr. at 12:9-

15 11), has access to various blogging platforms, and promotes his point of view on a variety of media 

16 platforms. Winograd Deel.,~~ 1, 3. But the law does not protect everyone who claims to have 

17 studied journalism, or every blogger, or every advocate or opinionated person who uses the internet 

18 for self-promotion. The law protects persons "connected with or employed [by] a newspaper, 

19 magazine, or other periodical publication," and it only protects the information "procured while so 

20 connected or employed" and "for publication" in a qualifying outlet. Cal. Const. art. 1, § 2(b ). 

21 B. Winograd's Personal Blog is Not a Qualifying Periodical Publication. 

22 In short, Respondents' argument rests on whether or not Winograd's personal blog amounts 

23 to a qualifying periodical publication. Opp'n, at 8-9. It does not. 

24 Respondents cite 0 'Grady v. Superior Court for the proposition that self-published biogs 

25 qualify for protection under the Shield Law. Opp'n at 8. This misstates the holding. The 0 'Grady 

26 Court offered protection to certain web magazines, and cautioned generally that biogs and blogging, 

27 as categories, have "rapidly evolving ... amorphous meaning" that defy simple categorization as 

28 qualifying periodical publications. 0 'Grady (2006) 139 CA 4th 1423, 1464. Respondents ignore the 
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1 Court's careful analysis of the websites at issue-an analysis that would not be necessary if every 

3 self-published webpage qualified as a periodical publication worthy of protection. Applying the 

4 same analysis to Winograd's blog reveals that his site is not the sort the Shield Law protects. 

5 Such protections are largely intended to protect "third parties ... who served only as a 

6 medium and neutral repository" for published content. 0 'Grady, 139 CA 4th at 1446. Winograd 

7 biogs as an individual and on behalf of Respondent No Kill Advocacy Center ("NKAC"). His blog is 

8 infrequent and admittedly not neutral. See Depo. Tr. 80:4-9; Winograd Deel.,~~ 3-4 and attached 

9 exhibits. As the 0 'Grady Court further explained, while the "open and deliberate publication on a 

10 news-oriented Web site of news gathered for that purpose" is worthy of protection, "the deposit of 

11 information, opinion, or fabrication by a casual visitor to an open forum such as a newsgroup, 

12 chatroom, bulletin board system, or discussion group" is not protected. Id. at 1459. Respondents' 

13 blog posts are rife with opinion and fabrication, are hosted by open blogging platforms, and to the 

14 extent the posts encourage like-minded people to take action, the blog functions like a bulletin board. 

15 In form as well as function, Respondents' blog bear no resemblance to the "ongoing, 

16 recurring news publications" protected in 0 'Grady. Id. at 1466-67. The publications at issue there 

17 self-identified as web magazines, not biogs, and two of them had employees. Id. at 1463, n.21. The 

18 Court further noted that web magazines, unlike biogs, "bypass the strict adherence to the reverse-

19 chronological format" and their front pages are "mostly clickable headlines ... laid out either 

20 manually on a periodic basis, or automatically based on the story type." Id. With the exception of a 

21 couple of posts made an open forum formerly offered by the Buffington Post, Winograd's blog posts 

22 appear in a uniform layout, in reverse-chronological order, and are published with no recurring 

23 schedule to personal websites that Winograd operates alone. See Winograd Deel., ~~ 3-4 and 

24 attached exhibits. While Respondents imply that Winograd's occasional blogging at the Buffington 

25 Post underwent editorial and legal review, Winograd Deel. ~ 4, he actually posted to an open 

26 platform used by more than 100,000 individuals. See Hirschkop Deel, Exhibit I. This platform was 

27 similar to an unvetted personal blog. In January 2018, Buffington Post itself described it as a 

28 precursor to Facebook and Twitter. Id. In explaining why the platform was eliminated, Buffington 
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Post described it as one of the "[ o ]pen platforms that once seemed radically democratizing [but] now 

3 threaten, with the tsunami of false infonnation we all face daily, to undermine democracy." Id. 

4 Respondents' biogs thus bear no resemblance to any ongoing news publication recognized as 

5 privileged in 0 'Grady. 

6 c. When He Purportedly Procured the Information at Issue, Winograd Was Not in 

7 Connection with Any Qualifying Publication, But Advanced His Own Interests. 

8 Aware that 0 'Grady is against them, and unable to deny that Winograd has never worked in 

9 connection with a qualifying periodical publication, Respondents make a half-hearted attempt to 

10 frame him as a "lonely pamphleteer" worthy of protection. Opp'n at 11 n.4. This, too, fails, because 

11 the Shield Law does not protect every public communicator; it is reserved for communications made 

12 in connection with a qualified publication. Because this protection is conditioned in part on the 

13 actual existence or possibility of a professional relationship, and Respondents failed to show such a 

14 requisite relationship ever existed, they have failed to show the Shield Law should apply. 

15 Instead, Respondents try to recast the question before the Court, asserting that Winograd's 

16 self-serving brand of advocacy and his purported journalism are "intertwined and mutually 

17 supportive," and claiming that because the two are hopelessly co-extensive, the Shield Law should 

18 apply to every statement Winograd has made in furtherance of his point of view provided that he, at 

19 some point, also shared the same information through his blog. Opp'n at 1. This is not the law. 

20 While Respondents seek to blur the line between advocacy and journalism, the Ninth Circuit 

21 had no trouble disentangling the two when, in In re Grand Jury Subpoena, it compelled a student 

22 journalist to produce a video he had recorded while participating in a protest. In re Grand Jury 

23 Subpoena (9th Cir. 2006) 201 F. App'x 430. Respondents made no effort to distinguish that case, 

24 where, as here, the purported journalist failed to provide evidence that the information at issue was 

25 procured in his capacity as an employee of the college television station. Id. Indeed, while the 

26 journalist there was at least actively employed by a qualifying news outlet during the relevant time, 

27 here, Winograd lacks any affiliation with a qualifying news outlet. Thus, here, as there, it is clear 

28 that Respondents cannot claim his so-called advocacy was protected journalism. 
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Courts in other states have had little trouble distinguishing "personal diaries, opinions, 

impression, and expressive writing and, on the other hand, news reporting," or holding that "[t]he 

transmission or dissemination of a 'message' through the new medium of the Internet, or the display 

of one's content or comment thereon, does not necessarily entitle the author or writer to the same 

protection as a 'newsperson. "' Too Much Media, LLC v. Hale (App. Div. 2010) 413 N.J. Super. 135, 

154-58, ajf'd and modified, 206 N.J. 209 (2011). Here, as in Too Much Media, Winograd did not 

credibly demonstrate a journalistic intent in gathering information; he was not affiliated "with any 

recognized news entity"; and he did not demonstrate "adherence to any standard of professional 

responsibility" including "editing, fact-checking or disclosure of conflicts of interest." Id. Thus, he 

may not shield his slanted self-promotion with protections meant for professional journalists. 1 

Rather, the evidence shows that Winograd's blogging is an incidental aspect of his broader 

personal and professional goal of "shutting PETA down." Hirschkop Deel, Ex. B. As he repeatedly 

admitted under oath, Winograd pursued this goal as part of the underlying conspiracy, acting as a 

self-styled advocate, not a reporter. See Depo. Tr. 58: 12-17; 78: 11-24; 82: 1-83: 16; 92: 11-94:4; 

191 :3-8; 222:6-14; 238:5-14; 250: 13-19. Winograd is not a blogger who sometimes engages in 

advocacy, consulting, and conspiracy. He is a professional self-promoter, consultant, and conspirator 

who supports these efforts with his blog. He procured the information at issue to further the 

conspiracy, not to further his blog. He is not entitled to protection. 

To the extent that Winograd supplies any evidence at all, he obscures the relevant timeline 

and artificially narrows the focus of his analysis to consider only conversations he purportedly had 

after October 2014, and that he claims merely corroborated statements made by two of his 

co-conspirators. This dispute concerns Winograd's refusal to answer questions about statements he 

made between 2013 and 2015, when he and his co-conspirators petitioned Virginia authorities in 

furtherance of their conspiracy to shut down PeT A's sheltering business-statements he admitted he 

A federal district court in Oregon held that a blogger will not be considered "media" if, for 
example, they lack credentials or affiliation with any recognized news entity and fail to adhere to 
journalistic standards such as fact-checking, disclosures of conflicts of interest, and contacting "the 
other side" to get a both sides of a story-all aspects of journalism Winograd ostentatiously neglects. 
Obsidian Fin. Grp., LLC v. Cox, 2011 WL 5999334, at *5 (D. Or. Nov. 30, 2011). 
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did not make as a journalist. See, e.g., Depo. Tr., at 82:1-83:16 (letters sent in December 2014 and 

3 December 2015); 92: 11-94:4 (lobbying in December 2014, and advertising in January 2015). 

4 Several e-mails corroborate and clarify Winograd's admissions that the information PeTA 

5 seeks was purportedly gathered and admittedly used in furtherance of a conspiracy, and subsequent 

6 publication was secondary and not in connection with a news outlet. Evidence PeT A collected in 

7 discovery from others, who, unlike Winograd, did not destroy all relevant documentation, show that 

8 the conspiracy began prior to May 2013, when Winograd and his co-conspirators coordinated a 

9 discussion of their "next steps in our efforts to remove shelter status for PET A." See Hirschkop 

10 Deel., Ex. A, (Depo Tr. Ex. 8). In a December 2014 e-mail to his co-conspirators, Winograd 

11 encouraged them "to pursue all avenues to shutting PETA down." Hirschkop Deel., Exhibit B 

12 (Depo. Tr. Ex. 14 ). The next day, he gave them a legislative proposal designed to "get PET A's 

13 license to operate as a shelter removed," and urged them not to "allow momentum to be lost." 

14 Hirschkop Deel., Exhibit C (Depo. Tr. Ex. 15). In January 2015, he sought his co-conspirators' input 

15 on a fear mongering attack ad, which he had published later that month. Hirschkop Deel., Exhibit 

16 D-E (Depo. Tr. Exs. 17, 19). Winograd's admissions and his co-conspirators' e-mails demonstrate 

17 that he was not acting in a journalistic capacity when he participated in the underlying conspiracy. 

18 Yet, while Respondents are vague as to any precise time line, to the extent that Winograd 

19 alleges that he spoke with anyone anonymously about PeT A, Respondents appear to have only set 

20 forth evidence about discussions that occurred in 2015 or later-well after the conspiracy to harm 

21 PeT A was set in motion. See Winograd Deel., ~,-r 7-13. Specifically, Winograd claims that it was 

22 after he began writing about an incident that occurred in October 2014, that he was "contacted by 

23 several people who had worked at PET A" and whose identities he felt he should conceal. Winograd 

24 Deel.,~ 9. Respondents bear the burden to show the Shield Law should apply, and yet they provided 

25 no evidence to support a claim that Winograd spoke with anyone, let alone any anonymous former 

26 PeTA employees, either prior to or after October 2014. Because the evidence shows the Virginia 

27 conspiracy was underway prior to May 2013, Respondents have no justification for withholding 

28 information about evidence that was allegedly gathered in support of the initial conspiracy. 
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Indeed, even if Respondents had set forth a more robust time line, the evidence demonstrates 

that, at all relevant times, Winograd was not a journalist connected with or employed by a qualifying 

publication. The deposition explored his every source of income. He admits that he was working as 

either an advocate, lawyer, or consultant to various animal shelters between 1998 and 2009. 

Winograd Deel.,~ 2. Although Respondents now claim that Winograd's consulting work ended in 

2009, Opp'n at 12 n.5, this contradicts his sworn testimony, where, when asked how long did he do 

animal shelter consulting, he answered "I'm still doing it." Depo. Tr. at 42: 18-21. Indeed, he worked 

full time for NKAC in 2017, and he lists "legal work" and "consulting work" among the ways he 

currently makes his living . Depo. Tr. at 62: 18-65: 12. 

That Winograd is a business competitor whose primary motivation is to "shut down" Pe TA is 

illustrated not just by his conduct in relation to his co-conspirators but also by his conduct before this 

Court: intentionally drawing out proceedings over a subpoena first served in March 2018, including 

by failing to raise timely objections and repeatedly contradicting his own sworn testimony, all in an 

effort to run down the clock on discovery in the underlying matter. 2 

In an attempt to create some semblance of a connection to journalism, Respondents' broadly 

suggest that the fact that Winograd has written blog posts between 2007 and today means that the 

Shield applies. Opp'n, at 13-14. This is not the law. If the Shield applies to Winograd-despite his 

testimony establishing that his conduct was not journalistic nature-then the Shield would also 

protect any commercial enterprise or individual with the money or wherewithal to promote 

themselves via ad space, blogging, or other web platforms. 

2 Respondents also claim that Beaver Cty. Employers Ret. Fund v. Tile Shop Holdings, Inc., 2016 
WL 3162218, at *3 (N.D. Cal. June 7, 2016), was wrongly decided and does not apply here. Opp'n 
at 12 n.5. They appear to base this claim on two erroneous assertions: 1) that Winograd must operate 
a shelter or be actively engaged in paid consulting work to be in competition with PeTA's shelter; 
and 2) that pursuant to Harte-Hanks Commc 'ns v. Connaughton, 491 U.S. 657, 667 (1989), which 
held that profit motive alone is not sufficient to establish actual malice in a defamation case, the 
court in Beaver Cty. should have held that information disseminated with the obvious intent to profit 
commercially was protected journalism. Neither assumption follows. First, Winograd makes his 
living advocating for his preferred sheltering model and opposing PeTA's competing model; the two 
models are in competition and Winograd's livelihood depends on advancing his brand of sheltering. 
Second, the extent to which profit motive is relevant to a finding of malice in a defamation case says 
nothing about whether a self-serving commercial publication is generally considered journalism 
subject to protection under the Shield Law. 
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1 II. Under the Reporter's Privilege Analysis, the Facts Favor Disclosure. 

3 Respondents utterly failed to meet their burden to show the Shield Law applies and they 

4 likewise have failed to show that the facts of this case require non-disclosure under the Reporter's 

5 Privilege. Opp'n, at 12-15. The information PeTA seeks is central to the issues underlying the 

6 Virginia action, despite Respondents' attempt to mischaracterize the dispute. 

7 While the Reporter's Privilege is more easily overcome when invoked by a party, each 

8 inquiry is fact-specific and here, the facts favor disclosure. Contrary to Respondents' claims, PeTA 

9 did not file the Virginia action as a roundabout way to seek one-sided discovery from Winograd. 

10 Opp'n at 12. The documents produced and evidence led PeTA to Winograd. Deponents and 

11 co-conspirators repeatedly named him as the source or confirmation of demonstrably false 

12 allegations made about Pe TA with the intent of shutting Pe TA down. Hirschkop Deel, ~ 3. Extensive 

13 discovery corroborates their testimony. See Hirschkop Deel., Exs. A-E. Winograd's regret that 

14 because he was not named as a party, and he is barred from seeking reciprocal discovery, does not 

15 render PeTA's request any less relevant. Opp'n at 12. 

16 Respondents also attempt to narrow the Court's inquiry on PeTA's claims related to an event 

17 that occurred in October 2014, asking the Court to ignore Winograd's earlier dissemination of false 

18 information about PeTA's general practices. Respondents ask the Court to take them at their word 

19 when they claim: 1) that Winograd spoke with anonymous witnesses at all; and 2) that these 

20 purported conversations yielded no information other than precisely what Winograd had learned 

21 from his two on-record co-conspirators. Opp'n at 14. Respondents provide no evidence of either 

22 contention, nor could they, since Winograd admitted he destroyed all relevant documents. That he 

23 claims he spoke to many other former PeTA employees and determined they provided only 

24 corroborative, cumulative evidence is not plausible, nor is it up to Respondents to make such a 

25 determination. The Complaint alleges and the evidence shows that the conspiracy to shut down 

26 PeTA began prior to May 2013, long before Winograd's purported contact with these allegedly 

27 cumulative witnesses, and Winograd was a central player in this conspiracy. See, e.g., Complaint, 

28 ~~ 57-92. Winograd refused to answer questions covering a wide range of falsehoods he has 
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disseminated about Pe TA, including those related to events that allegedly occurred prior to October 

2014. See PETA's Separate Statement In Support oflts Motion to Compel. Respondents cannot wish 

these allegations away. 

The Reporter's Privilege is also overcome because PeTA cannot determine the full nature or 

extent of the underlying conspiracy without access to the information Winograd is withholding. 

Unless PeTA ascertains, for example, whether Winograd even truly has any unnamed sources, or 

whether Winograd's sources actually would have had access to relevant information, PeTA cannot 

establish the full extent to which Winograd's co-conspirators should be held liable for acting with 

reckless disregard for the truth in furthering their conspiracy to shut down PeTA's shelter. 

Respondents do not deny PeTA has conducted extensive discovery and Winograd admits he 

is the only person who can identify who he purportedly spoke with about PeTA's practices. Opp'n at 

14. Instead, Respondents insist that the Court take Winograd at his word and deny PeTA necessary 

discovery because Winograd claims the information he allegedly gleaned from sources is "publicly 

available" and provided by "known witnesses"-his co-conspirators. Opp'n at 14. This contradicts 

Winograd's testimony that he spoke with ten PeTA employees who provided him the information he 

used in furtherance of the conspiracy. Depo. Tr. 237:8-12. The Privilege is overcome because 

discovery has undoubtedly been reduced to "an irreducible core of information which cannot be 

discovered except through [Respondents]." Mitchell v. Superior Court (1984) 3 7 Cal. 3d 268, 282. 

The Privilege is also overcome because Respondents have not shown that confidentiality is 

necessary here. Winograd's primary vocation is not journalism and to the extent he is publicly 

known, it is for his efforts to shut PeT A down. As it is not a common or acceptable journalistic 

practice for a journalist to illegally conspire in "shutting ... down" the subjects of his reporting, 

there is no risk that a ruling against Winograd would harm the anonymity of actual whistle blowers. 

There is, however, significant risk that a ruling granting journalistic privileges to Winograd would 

embolden advocates and business competitors to cloak their misconduct in unfiltered biogs and 

advertisements. See, e.g., Beaver Cty. Employers Ret. Fund, at *3. 3 

Indeed, in May 2015, he tacitly acknowledged the distinction between his own blogging activities 
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Finally, the Privilege is overcome because PeTA has made its prima facie case, which 

3 consists of more than just the assurances of counsel. Opp'n at 15. PeTA's esteemed counsel-who 

4 has represented Pe TA for more than 40 years and is an icon of American jurisprudence, not least of 

5 all for his successful argument before the Supreme Court of the United States in the landmark case 

6 Loving v. Virginia, 388 U.S. 1 (l 967)-makes these assurances based on the deposition testimony of 

7 known relevant witnesses and based on his review of more than 50,000 pages of documents received 

8 in discovery here and in related matters, including the various e-mails attached here. Hirschkop 

9 Deel,~ 3. These emails and testimony demonstrate the existence of an illegal conspiracy, built on 

10 falsehoods and willful indifference to the truth, devoted to "shutting PETA down."4 Hirschkop 

11 Deel., Ex. A-E. This evidence makes PeTA's prima facie case. 

12 CONCLUSION 

13 Because Respondents have failed to carry their burden or show that their opposition is not 

14 substantially justified, the Court should issue an order compelling Respondents to answer Pe TA 's 

15 questions about the information at issue and pay PeTA's expenses and reasonable attorney's fees. 

16 Moreover, because Respondents may not seek an interlocutory appeal of a discovery order, this 

17 Court should deny Respondents' request to issue a 60-day stay to accommodate their plan to pursue 

18 a premature appeal. See Doe v. United States Swimming, Inc. (20 I l) 200 CA 4th 1424, 1432-33. 

19 

20 Dated: January 7, 2019 

21 

22 

23 

24 

25 

26 

27 

28 

Attorney for Petitioner People for the Ethical 
Treatment of Animals, Inc. 

and the traditional news media, as he encouraged other would-be witnesses to come forward and go 
public with their experiences working for PeTA by talking to "Norfolk media"-not to him. See 
Winograd Deel.,~ 7, Ex. G at 3. 
4 Another example of Winograd's indifference to the truth can be found in one of Winograd's blog 
posts. This post, entitled "PETA Employee Exposes PETA's Mass Killing," purports to show 
syringes at PeTA's shelter used to kill animals there. Hirschkop Deel., Exhibit F (Depo. Tr. Ex. 11). 
After he was challenged during his deposition on the fact that this photo does not depict syringes 
drawn up by PeTA or used at Pe TA 's facility, and admitting that he did nothing to corroborate these 
syringes were used by Pe TA to kill animals at Pe TA 's shelter, Depa. Tr. 190:3-191 :2, Winograd 
thereafter si lently removed the photo from bis website without correction. See Hirschkop Deel., 
Exhibit H. 
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